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|. Introduction

This report was commissioned by the Social Security Advisory Board (“SSAB”).! Itis
the second report commissioned by the SSAB from Strategem, Inc.? In the first report, the
authors (Paul Verkuil and Jeffrey Lubbers) evaluated administrative alternatives to the present
system of judicial review of social security disability decisions and recommended consideration
of an Article | disability court to handle appeals from the SSA.3

For this report, the SSAB asked Strategem to consider two issues that arise from the
Administrative Law Judge (ALJ) stage in the proceeding: (1) whether (and when) to close the
record upon which the decision concerning eligibility is based; and (2) whether (and how) the
government should be represented in the SSA decision process—in particular, whether a
government representative should appear before the ALJ. This report explains and answers those
guestions and provides extensive background explaining their significance.

A. About the Authors

Paul Verkuil and Jeff Lubbers are legal academics who have along standing professional
interest in the disability process. Verkuil ison the faculty of the Cardozo Law School, Y eshiva
University, and Lubbersis at the Washington College of Law, American University. Both have
participated in numerous studies of the disability process for organizations like the National

Institute of Administrative Law and the Administrative Conference of the United States. For this

! Contract # 0440-02-50581.

2 Strategem, Inc. is a Florida corporation formed in 2001 by Judith Rodin and Paul Verkuil, academics with training

in psychology and law. Its purposeisto find solutions to public and private problems through the use of data-based
solutions and insights.

3 Paul Verkuil and Jeffrey Lubbers, ALTERNATIVE APPROACHESTO JUDICIAL REVIEW OF SOCIAL SECURITY
DISABILITY CASES: A REPORT TO THE SOCIAL SECURITY ADVISORY BOARD (Mar. 1, 2002).
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project, the authors have been joined by Frank Bloch of the Vanderbilt University Law Schooal,
who has well-established expertise in the clinical practice of disability law as well as numerous
scholarly publications in the field.
B. How the Report was Resear ched

While the three authors have extensive academic and even practica experience with the
disability process, they did not rely upon their insights alone. Recognizing that thisisa
complicated and contentious area of administrative law, the authors and the SSAB sought a
variety of views that could be considered and evaluated before any conclusions were drawn.

The process employed was designed to be inclusive and open. Aided by the Chair of the
SSAB, Hal Daub, its former Chair, Stan Ross, and the staff of the SSAB, the authors held a
series of informal sessions at the SSAB offices during October and November 2002. These
sessions were open to a broad range of interests groups as well as representative AL Js and OHA
personnel. At those sessions, Mr. Ross indicated that this was an informal process and the
participants would not be identified by direct quotation. This report, therefore, does not do so.
Instead, alist of the participants and a summary of the views expressed is attached as Appendix
I. In addition, one of the authors attended a meeting of the National Organization of Social
Security Claimants Representatives (NOSSCR) at which he presented the topics covered in this
report and solicited the views of NOSSCR members on theissues. A summary of the views
expressed at that meeting is attached as Appendix 11.

The authors also took note of the views expressed on the topics covered in this report by
various interested parties at a hearing held on July 20, 2002, before the House Subcommittee on
Socia Security of the House Committee on Ways and Means (E. Clay Shaw, Jr., Chair). A

compilation of excerpts from testimony at that hearing is attached as Appendix I11. Finally, the
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Lewin Report evaluating SSA’s quality assurance systems,” earlier commissioned by SSA, was
also considered. This report, among other things, promoted a change to an adversary process and
also criticized the impacts of the “open record” system.®
C. Organization of the Report

The questions we have been asked to address lie at the heart of the disability
decisionmaking process at the federal administrative level.®

At first blush, it might seem odd why matters like closing arecord or providing
government representation are at al controversial. After all, if one views government
decisionmaking from ajudicial or forma administrative law (APA) perspective, these conditions
are basic to the process. But SSA disability decisions take place in a different world, where the
claimant is viewed as a potential beneficiary and the government as a supportive force. SSA
hearings are one of the few such proceedings where the agency is, as a rule, unrepresented and
where the record is left open throughout the administrative appeals process to ensure the
clamantsfileis complete. Despite the use of administrative law judges at SSA hearings, the
issue of adversary versus nonadversary decisionmaking remains alive one in the world of
administrative adjudication,” and we have sought to respect these different approaches while
exploring possible changes in current practice relative to government representation and closing

the record.

* EVALUATION OF SSA’SDISABILITY QUALITY ASSURANCE (QA) PROCESSES AND DEVELOPMENT OF QA OPTIONS
THAT WILL SUPPORT THE LONG-TERM MANAGEMENT OF THE DISABILITY PROGRAM, Report to the Social Security
Administration by The Lewin Group, Inc., Pugh Ettinhger McCarthy Associates, L.L.C, and Cornell University
(Mar. 16, 2001) (hereinafter cited asLEWIN REPORT ).

51d.,, at 22-23.

® Therole of state deciders at the intake and recommendation (DDS) level is not within the area of this study,
although the question of whether to close the record after those stagesis. See Part 1V (B), infra.

" See, e.g., Waltersv. Nat'| Ass n of Radiation Survivors, 473 U.S. 305, 323-26 (1985) (extolling the virtues of the
Veterans' Administration’s system of non-adversary, “paternalistic” adjudication).
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The report proceeds as follows:
Part 11 explains why this report is timely and how it fits in against the
background of prior studies and reports from the SSAB, the SSA and other
organizations.
Part 111 provides an overview of the Social Security disability
determination process. This part can be skipped by those knowledgeable
about the process.
Part IV describes current regulations and practices that relate to compiling
the record for decision.
Part V discusses the SSA’ s government Representation Project (SSARP)
and the federa district court case (Salling v. Bowen) that enjoined it asa
violation of due process. This part provides important background for
several reasons. For one thing, those who oppose any further SSA
experimentation with representatives rely on the SSARP experience and
the Salling case. For another, the SSARP involved an adversarial
approach to representation that we seek to distinguish from the approach
recommended in this report.
Part VI presents our analysis of the primary problem that givesrise to
guestions about whether the government should be represented at Social
Security hearings and when the record should be closed: Socia Security
disability decisions are often made on the basis of an incomplete and ever-

changing evidentiary record. It aso explains how this problem can be



reduced most effectively in the context of examining the issues raised by
government representation and closing the record.

Part VI describes and supports our specific recommendations. It aso
addresses the question whether any statutory change or new regulations

might be required to implement our recommendations.

II. Background

The proposals discussed in this report are not new. The Social Security Administration
conducted a controversial “government representation” experiment in the mid-1980s and,
notwithstanding its termination after an unappealed district court injunction,® knowledgeable
observers have expressed renewed interest in thisidea. Similarly, the idea of changing the
SSA’s “open file” system?® has been suggested many times over the years by various advisory
bodies and academics.™® The SSAB recommended recently that both ideas be given serious
consideration. *
A. The Timeliness of ThisReport

These suggestions deserve renewed attention due to an increasing administrative caseload
and the rise in private representation of claimants seeking disability benefits. The number of

disability claims is expected to increase substantially in the future for several reasons: (1) the

8 salling v. Bowen, 641 F. Supp. 1046 (W. D. Va. 1986). See Part IV(C) infra.

° Currently, additional evidence can be added to the record, with only limited restrictions, throughout the
administrative appeal s process. See Part 1V (B), infra.

10 See, e.g., LEWIN REPORT, supra note 4, at 23; Administrative Conference of the U.S., Recommendation 90-4,
infra note 28, at 1 4.

1 see, eg., Social Security Advisory Board, CHARTING THE FUTURE OF SOCIAL SECURITY'S DISABILITY SYSTEM:
THE NEED FOR FUNDAMENTAL CHANGE 19-21 (Jan. 2001), available at http://www.ssab.gov/disabilitywhitepap.pdf.
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impending retirement of Baby Boomers,? (2) the downturn of the economy in the last severa
years, ™ (3) the resumption of continuing disability reviews (“CDRS’) by the SSA,* and (4) the
increasing tendency of private insurance companies to require, as a condition of payments, that
claimants pursue offsetting SSA disability benefits.'® In addition, these figures don'’t reflect the
75,000 Medicare cases a year heard by SSA, 1© a figure that may increase markedly due to
changes in the Medicare laws, which will make certain coverage determinations subject to
review by administrative law judges (ALJs) in the SSA Office of Hearings and Appeals
(OHA).Y" Recent caseload figures show that receipts by SSA ALJs are increasing. After falling

to asix-year low of 455,192 in FY 1999 the caseload was 491,404 in FY 2000 and 525,383 in

12 See Statement of Stanford G. Ross, Chairman Social Security Advisory Board at the Tenth National Educational
Conference, Association of Administrative Law Judges (Oct. 3, 2001) (“ SSA actuaries project continued rapid
growth as the baby boomers reach the greater likelihood of disability.”); SSAB, A GENDA FOR SOCIAL SECURITY:
CHALLENGESFOR THE NEW CONGRESS AND THE NEW ADMINISTRATION, at 1, 2, 16 & 37 (Feb. 2001), available at
http://www.ssab.gov/Overviewl.pdf. Baby Boomers will begin to reach the age of 65 in 2011 and finish reaching
65in 2030. When they begin to retirein 2011, there will be 40.4 million seniors (or 13% of the population) and will
grow to 70.3 million (20% of the population) by 2030. See Press Release, U.S. Census Bureau, Census Bureau
Projects Doubling of Nation’s Population by 2100 (Jan. 13, 2000).

131t iswell known that while the disability program is not an employment scheme, applications rise when the
economy falters. In April 2000, the national unemployment rate was 3.8%; in December 2002, it was 6.0%—an
increase of 58%. U.S. Department of Labor, Bureau of Labor Statistics, LABOR FORCE STATISTICS FROM
THE CURRENT POPULATION SURVEY available at http://data.bls.gov/cgi-bin/surveymost.

14 The SSA has completed its seven-year CDR plan, commenced in 1996. The plan is part of the agency’s response
to the Government Performance and Results Act of 1993, Pub. L. No. 103-62. It callsfor increasing annual CDRs
from 603,000 in 1997 to 1.7 million in 2002 with a peak year of 1.8 million in 2000. See OFFICE OF INSPECTOR
GENERAL, SOCIAL SECURITY ADMINISTRATION, REPORT #A -01-99-91002, A UDIT REPORT : PERFORMANCE
MEASURE REVIEW: RELIABILITY OF THE DATA USED TO MEASURE CONTINUING DISABILITY REVIEWS(June 2000), at
A-5-A-6. Our report takes no position on revisions to the CDR program.

15 Cf. D. Gregory Rogers, “The Effects of Social Security Awards on Long-Term Disability Claims,” 1ATLA
ANNUAL CONVENTION REFERENCEMATERIALS 1117, 1117 (July 2001). Conversations with the SSAB have also
created a suspicion that private insurance policies are beginning to require appeal sthrough the AL J stage before
payment of insurance benefits, but the situation istoo recent for datato have been compiled.

'® See Social Security Administration, Office of Hearings and Appeals, KEY WORKLOAD INDICATORS (Fiscal
Year 2002) at 8.

17 see generally GUIDE TOMEDICARE COVERAGE DECISION-MAKING AND APPEALS (Eleanor D. Kinney, ed. 2002)
(Section of Administrative Law and Regulatory Practice, American Bar Association 2002).
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FY 2002.'® These caseload realities create make it more difficult for the SSA to achieve
decisions that are more uniform, fair, and timely.

In addition to the pressure of mounting caseloads, the Social Security disability
adjudication process has been affected by dramatic increases in the percentage of claimants
represented by counsel over the last 30 years. According to the SSAB, the percentage of
claimants that are represented by counsel has nearly doubled since 1977, when the percentage
was approximately 36%.%° It then began arather rapid rise, reaching 48% in 1980%° and 65% by
fiscal year 1986.21 It now is around 70%, with 18% of claimants assisted by nonattorney
representatives. It israre today for the claimant who wants representation to lack it at the
hearing stage. (It should be noted, however, that SSI claimants are represented by attorneysat a
significantly lower rate (45.9%) than DI claimants (74.9%).)%

This increase in claimant representation has a bearing on whether the government should
also be represented at some point during the administrative appeals process; it also introduces
guestions about whether the administrative record should be closed at a pre-ordained time (and,

if so, when).

'8 See KEYWORKLOAD INDICATORS (Fiscal Year 2002), supra note 13 at 5.

19 see, Social Security Advisory Board, DISABILITY DECISION MAKING DATA AND MATERIALS 73 (Jan.
2001).

20 HHS, Operational Report of the Office of Hearings and Appeals 25 (Sept. 30, 1986) (reporting that 48% of
claimants were represented by counsel and 15% by nonattorneys).

211d. The corresponding figure for nonattorneys was 18%.

22 These figures are attributed to SSA by the Federal Bar Association, Letter from Hon. Kathleen McGraw, Chair,
Social Security Section, Federal Bar Association to Hon. Clay Shaw, Jr., Chairman, Subcommittee on Social
Security, U.S. House of Representatives, (Jan. 7, 2002), re: H.R. 3332, the “ Attorney Fee Payment System
Improvement Act of 2001” at. p.2. However, thisfigure was for attorney representation, and no figure was given for
mixed DI/SSI cases. Neverthelessit seems clear that pure SS| cases are far less attractive for attorneys.
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B. Related SSAB Studies
The SSAB has already made general recommendations on the two topics of thisstudy. In
its 2001 report, CHARTING THE FUTURE OF SOCIAL SECURITY’SDISABILITY
SYSTEM: THE NEED FOR FUNDAMENTAL CHANGE, it suggested the following reforms:
Have the agency represented at the hearing.—First, the fact that most claimants

are now represented by an attorney reinforces the proposition, which has been
made severa times in the past, that the agency should be represented as well.

Unlike atraditional court setting, only one side is now represented at Social
Security’s ALJ hearings. We think that having an individual present at the
hearing to defend the agency’ s position would help to clarify the issues and
introduce greater consistency and accountability into the adjudicative system. It
would also help to carry out an effective cross-examination of the claimant.
Many ALJs have told us that they are sometimes reluctant to conduct the kind of
cross-examination they believe should be made because, upon appeal, the record
may make them appear to have been biased against the claimant. Consideration
should also be given to alowing the individual who represents the agency at the
hearing to file an appeal of the ALJ decision.

If the agency is represented at the hearing there are issues that would have to be
addressed, for example, who would have the responsibility for performing that
function. Whoever had the responsibility would need substantially increased
resources, at least in the short run. However, if government representation
resulted in better-reasoned and justified decisions at the front end of the process,
as many believe would be the case, then over time the number of appeals should
go down, with savings to both the system and to claimants. The problem of
representation for claimants who do not have it would also have to be addressed,
but thisis an issue that with a good faith effort should be able to be worked oui.

Close the record after the AL J hearing.—Second, Congress and SSA should
review again the issue of whether the record should be fully closed after the ALJ
decision. Following legidation in 1980, SSA issued a regulation that bars the
submission of new evidence that pertains to a period after the ALJ hearing
decision, but allows new evidence to be submitted if it relates to the period on or
before the date of the decision.

Leaving the record open means that the case can change at each level of appeal,
requiring a de novo decision based on a different record. SSA has no data on the
percentage of cases that are remanded back to AL Js that involve new evidence,
but many ALJs have told us that in their observation it is more than half and that
it adds substantially to their workload. They argue that |eaving the record open

8



provides an incentive for claimants’ representatives to withhold evidence in order
to strengthen an appedl at alater stage. They also believe that it gives
representatives an incentive to prolong the case in order to increase their fees.
Other AL Js do not believe that representatives hold back evidence for these
reasons. If evidence is held back, they maintain, it is because the rules for
presenting evidence are lax and representatives do not take the time or spend the
money to obtain additional evidence unless required to do so as aresult of an
unfavorable hearing decision.

Closing the record would heighten the need to develop the record as fully as
possible before the decision is made in order to ensure that claimants are not
unfairly penalized. Closing the record would not preclude filing a new
application.?®
The following year, the General Accounting Office (GAO) reacted favorably to the
SSAB report by recommending that SSA “consider [] some of the fundamental, structural
problems as identified by the Social Security Advisory Board.”?*
C. Other Relevant Studies (ACUS)
The former Administrative Conference of the United States (ACUS) undertook numerous
studies relating to the appeal's process in the Social Security disability program and issued

several recommendations specifically involving the various levels of review.?® In 1978, ACUS

issued a recommerdation that addressed primarily the administrative hearing stage of the

23 30CIAL SECURITY ADVISORY BOARD, CHARTING THE FUTURE OF SOCIAL SECURITY' SDISABILITY SYSTEM: THE
NEED FOR FUNDAMENTAL CHANGE 19-21 (Jan. 2001), available at http://www.ssab.gov/disabilitywhitepap.pdf. See
also Statement of the Hon. Hal Daub Chairman, Social Security Advisory Board, and former Member of Congress,
Before the Subcommittee on Social Security, House Committee on Ways and Means, Hearing on Social Security
Disability Programs Challenges and Opportunities, (June 11, 2002), available at
http://waysandmeans.house.gov/socsec/107cong/6-11-02/6-11daub.htm (reiterating the recommendation on closing
of the record).

24 GAO, Report to the Chairman, Subcommittee on Social Security, Committee on Ways and Means, House of
Representatives, SOCIAL SECURITY DISABILITY DISAPPOINTING RESULTS FROM SSA’'S EFFORTS TO
IMPROVE THE DISABILITY CLAIMS PROCESS WARRANT IMMEDIATE ATTENTION 29 (Feb. 2002)
[hereinafter, GAO REPORT—DISAPPOINTING RESULTS].

25 These recommendations can be found at “Recommendations of the Administrative Conference of the United
States,” available at http://www.law.fsu.edu/library/admin/acus/acustoc.html. Professor Verkuil was a member of
ACUS, Professor Lubbers was ACUS's Research Director from 1982-95, and Professor Bloch served as a consultant
to ACUS on two research projects. ACUS' s operations ceased in October 1995. See Symposiumin 30 ARIZ. ST.

L.J. 1-204 (1998).



disability benefit claim processing and appeals process.?® It reaffirmed the need for continued
use of ALJs, but it also made suggestions concerning the development of the evidentiary hearing
record. Those suggestions included recommendations that AL Js take more care in questioning
claimants, seek to collect as much evidence prior to the hearing as possible, make greater use of
prehearing interviews, and make better use of treating physicians as sources of information. Of
most relevance to the present study, ACUS also recommended closing of the record at the ALJ
stage, before review by the SSA Appeals Council:

The Appeals Council should exercise review on the basis of the evidence

established in the record before the administrative law judge. If a claimant wishes

to offer new evidence after the hearing record has been closed, petition should be

made to the administrative law judge to reopen the record. Where new evidence

is offered when an appeal is pending in the Appeals Council, the Appeals Council

should make that evidence a part of the record for purposes of the appeal only if a
refusal to do so would result in substantial injustice or unreasonable delay. ?’

In 21990 supplementary recommendation, ACUS addressed the need to have the
evidentiary record be as complete as possible, as early in the process as possible.?® That
recommendation advocated an increased use of subpoenas to make this possible and, in
conjunction with aprovision in an earlier recommendation, that physicians asked to provide

medical information in disability proceedings be compensated adequately.?® ACUS aso

26 ACUS Recommendations 78-2, Procedures for Determining Social Security Disability Claims, 43 Fed. Reg.
27,508 (June 26, 1978). This recommendation was based largely on Jerry L. Mashaw, Charles L. Goetz, Frank 1.
Goodman, Warren F. Schwartz, Paul R. Verkuil & Milton M. Carrow, SOCIAL SECURITY HEARINGS AND APPEALS
(Lexington 1978). (This study was done through the National Center for Administration Justice, Milton Carrow,
Director, and was led by Professor Mashaw of the Yale Law School.)

27 ACUS Recommendation 78-2, Procedures for Deter mining Social Security Disability Claims,  C(1).

28 ACUS Recommendation 90-4, Social Security Disability Program Appeals Process: Supplementary
Recommendation, 55 Fed. Reg. 34,213 (Aug. 22, 1990).

29 5ee ACUS Recommendation 89-10, Improved Use of Medical Personnel in Social Security Disability
Determinations 1 5(c), 55 Fed. Reg. 34,212 (Aug. 22, 1990). Thisrecommendation also urged enhanced use of
medical personnel at theinitial decision level, better identification of conflicts over medical evidence, and heavier
reliance on medical experts at the ALJ stage. It also suggested that if these reforms were instituted, the initial
determination level should be a single step—with the elimination of the separate reconsideration stage.
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reiterated, in 1990, that the record before the ALJ should be closed at a set time after the hearing
and set forth a specific recommended procedure, as follows:

4. Closing of the Administrative Record: The administrative hearing record
should be closed at a set time after the evidentiary hearing. Prior to this, the ALJ
should set forth for the claimant what information the claimant needs to produce
to complete the record, issue any necessary subpoenas, and provide the claimant
adequate time to acquire the information. Requests for extension should be
granted for good cause, including difficulty in obtaining material evidence from
third parties. The ALJ should retain the discretion to accept and consider
pertinent information received after closure of the record and before the decision
is issued.

5. Introduction of New Evidence After the ALJ Decision:

a Upon petition filed by a claimant within one year of the ALJ decision or while
appeal is pending at the Appeals Council, the ALJ (preferably the one who
originaly heard the case if he or she is promptly available) should reopen the
record and reconsider the decision on a showing of new and material evidence
that relates to the period covered by the previous decision. An ALJ s denial of
such a petition should be appealable to the Appeals Council.

b. Appeals Council review of an ALJ sinitial decision should be limited to the evidence
of record compiled before the ALJ. Where the claimant seeks review of an ALJ s refusal
to reopen the record for the submission of new and material evidence, the Appeals
Council should remand the case of the ALJ (preferably the one who originally heard the
case if he or sheis promptly available), if it finds that the ALJ improperly declined to
reopen the record. The Appeals Council should not review the meritsitsalf or issue a
decision considering the new evidence, unless remand would result in substantial
injustice or unreasonable delay. *°

D. Related SSA Initiatives

In October 1982, the SSA began an “Adjudicatory Improvement Project” (AIP) at the
OHA. Asdiscussed more fully in Part V, a centerpiece of this project was the SSA’s
government representation experiment, known as the Social Security Administration

Representation Project (SSARP), which lasted until a district court injunction was issued against

30 ACUS Recommendation 90-4, supra note 25 at 1 4-5. In afootnote, the Conference noted that “Congress may at
some time in the future need to consider whether it may want to provide for judicial review of Appeals Council
determinations not to reopen therecord.” Id. at n. 2.
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the project in 1986. SSA decided not to appeal the decision, and revoked the regulations
governing the SSARP in May of 1987.

A more substantive project known as the Process Unification Initiative was begun in
1996. Asdescribed by SSA in 1997, the aim of “Process Unification” was to foster use of the
same adjudicative standards by disability adjudicators at all levels of adjudication. More
specificaly, the agency attempted to (1) define the specific weight to be given to DDS medical
consultant opinions in hearing decisions, (2) clarify the guidelines in its regulations used in
determining whether an individual lacks the capacity to perform less than afull range of
sedentary work, and (3) provide for pre-effectuation review of hearing-level decisions made by
the Office of Hearings and Appeals (OHA). Favorable decisions that appear to be unsupported
by the evidence of record were to be forwarded to the OHA Appeals Council for review.

A recent assessment of the initiative by the Federal Bar Association concluded that it was
not accomplishing its purpose:

SSA’s process unification initiative was intended to have everyone using the same

legal standards to decide the issue of disability. That still is not happening. At

the DDS, decisions are driven solely by the objective medical findings, with mere

lip service paid to the requirements of the law that claimants' subjective
complaints such as pain and fatigue be assessed.*

Another set of four procedural projects designed to improve the disability

decisionmaking process was started by SSA in 1994. A 2001 report by the GAO summarized

%! See SSA Statement of Regulatory and Deregulatory Priorities, Unified Agenda of Regulatory and Deregulatory
Actions, (October 1997), available at http://ciir.cs.umass.edu/ua/October1997/priority/pfile-23.html.

%2 Oral Statement of Hon. Kathleen McGraw, Chair, Social Security Section, Federal Bar Association before
Subcommittee on Socia Security, U.S. House of Representatives, (June. 18, 2002), p. 1, available at
http://www.fedbar.org/M cGraworal remarks6- 18-02.pdf.
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those projects and concluded that although SSA had spent more than $39 million over seven
years on the various initiatives, the results had “in general been disappointing.”>*

Two of the projects, the Disability Claim Manager and the Prototype, attempted to
improve the initial claims process. The Disability Claim Manager initiative created a new
position intended to perform the duties of both SSA field office claims representatives and state
Disability Determination Service (DDS) disability examiners. These managers were responsible
for processing al aspects of aclaim for disability benefits, both medical and nonmedical, and
were expected to explain relevant program requirements and the disability adjudication process
to claimants and to serve as the claimants' primary point of contact on their claims. The
Prototype initiative attempted to ensure that all legitimate claims were approved as early in the
process as possible. |t required disability examiners to document and explain the basis for their
decisions more thoroughly and it gave them greater decisional authority for certain claims. It
also eliminated reconsideration of denials at the DDS level. The SSA has extended the Prototype
anumber of times;, most recently, it announced that the Prototype would be continued at least
through June 30, 2003 in order to test various initiatives further, including the elimination of the
reconsideration level of review.3*

The other two initiatives—Hearings Process Improvement (HPI) and Appeals Council
Process Improvement—were aimed at changing the processes for handling appeals of claims
denied by the DDS after initial decision and reconsideration. Both initiatives were designed to

speed decisions made by AL Js and by the Appeals Council, and thereby to reduce their backlogs

of appealed claims. HPI attempted to reduce the time it takes to get a decision on an appealed

33 GAO REPORT—DISAPPOINTING RESULTS, supra note 10 at 1-2,
34 See 67 Fed. Reg. 75,895 (Dec. 10, 2002).
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claim by increasing the amount of analysis and screening done on a case before it is scheduled
for a hearing with an ALJ. In addition, the initiative reorganized hearing office staff into small
groups, caled “processing groups,” to try to attain more accountability and control in the
handling of each claim.

The GAO summarized its studies of the four initiatives as follows:

The Disability Claim Manager Initiative. Thisinitiative was completed in June
2001. Results of the pilot test, which was done at 36 locations in 15 states
beginning in November 1999, were mixed; claims were processed faster and
customer and employee satisfaction improved, but administrative costs were
substantially higher. An SSA evaluation of the test concluded that the overall
results were not compelling enough to warrant additional testing or
implementation of the Disability Claim Manager at thistime.

The Prototype. Thisinitiative was implemented in 10 states in October 1999 and
continues to operate only in these states. Preliminary results indicate that the
Prototype is moving in the direction of meeting its objective of ensuring that
legitimate claims are awarded as early in the process as possible. Compared with
their non-Prototype counterparts, the DDSs operating under the Prototype are
awarding a higher percentage of claims at the initial decision level, while the
overall accuracy of their decisions is comparable with the accuracy of decisions
made under the traditional process. In addition, when DDSs operating under the
Prototype deny claims, appeals reach a hearing office about 70 days faster than
under the traditional process because the Prototype eliminates the reconsideration
step in the appeals process. However, according to SSA, more denied claimants
would appeal to ALJs under the Prototype than under the traditional process.
More appeals would result in additional claimants waiting significantly longer for
final agency decisions on their claims, and would increase workload pressures on
SSA hearings offices, which are already experiencing considerable case backlogs.
It would aso result in higher administrative costs under the Prototype than under
the traditional process. More appeals would also result in more awards from
ALJs and overall and higher benefit costs under the Prototype than under the
traditional process. Because of this, SSA acknowledged in December 2001 that it
would not extend the Prototype to additional statesin its current form. During the
next several months, SSA plans to reexamine the Prototype to determine what
revisions are necessary to decrease overall processing time and to reduce its
impact on costs before proceeding further.

The Hearings Process Improvement Initiative. This initiative was implemented
nationwide in 2000. The initiative has not improved the timeliness of decisions
on appedls, rather, it has slowed processing in hearings offices from 318 days to
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336 days. Asaresult, the backlog of cases waiting to be processed has increased
substantially and is rapidly approaching crisis levels. The initiative has suffered
from problems associated with implementing large-scale changes too quickly
without resolving known problems. SSA is currently studying the situation in
hearing offices to determine what changes are needed.

The Appeals Council Process Improvement Initiative. This initiative was
implemented in fiscal year 2000 and has resulted in some improvements. While it
fell short of achieving its goals, the time required to process a case in the Appeals
Council has been reduced by 11 days to 447 days and the backlog of cases
pending review has been reduced from 144,500 (fiscal year 1999) to 95,400
(fiscal year 2001). Larger improvements in processing times were limited by,
among other things, automation problems and policy changes.®

Because, according to GAO, the results of the HPI initiative have been to add 18 days to
the time required for a decision in an appealed claim, *® it is not surprising
that the number of appealed Social Security cases processed decreased since theinitiative's
implementation. In fiscal year 1999, 524,738, cases were decided; in fiscal year 2001, this
number had decreased 24.6% to 395,565 cases. Thisled to a backlog in cases pending a decision
from 264,978 cases September 1999 to 392,387 in September 2001. This increase of 48.1% far
exceeded the 5.7% rise in cases received by hearing offices during the same period.®’ Fiscal
Y ear 2002 figures show that dispositions have increased again to 454,718, but the pending
casel oad has jumped by over 70,000 to 463,052.38

GAO attributed this failure of the HPI initiative to an attempt to implement these large-
scale changes too quickly. This led to delays, poorly timed and insufficient staff training, and

the absence of important automated functions. Specifically, there was a problem with the

35 GAO REPORT—DISAPPOINTING RESULTS supra note 10 at 3-4.
36 1d. at 20.

37 See WORKLOAD INDICATORS (Fiscal Year 2002), supra note 13 at 5. Note that these figures differ from
GAOQO' s because GAO includes Medicare cases.

4.
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slowing of the organization of case evidence (referred to as “case pulling”), which reduced the
number of case files ready for ALJreview. This case-pulling backlog was due to personnel
changes that were aresult of the initiative. These changes created a void of experienced staff to
organize and prepare case files for ALJ review.*® Another problem identified by GAO was
“poorly timed and insufficient staff training” of the 2000 individuals assigned new
responsibilities under the HPI1.*° Finally, problems encountered during the initiative’s
implementation were exacerbated by the fact that the automated functions necessary to support
initiative changes never materialized.**

GAO reported also that there was only mixed support for the initiative among AL Js.
Many ALJs indicated that the ALJ union was organized in 1999 in response to the perception
that SSA excluded them in the formation of the HPI initiative. However, SSA officials disagreed
with this assertion and said that AL Js were included during the formation of the initiative.*?

Finally, the difficulties SSA is experiencing under the HPI initiative may also have been
made worse by afreeze on ALJ hiring. Since April 1999, this hiring freeze has prevented SSA
from hiring new ALJs to replace those who have retired. However, the hiring freeze was
temporarily lifted in September 2001, thereby allowing SSA to hire 126 ALJs.*® At thiswriting,
an appellate court has just reversed the administrative decision that led to this hiring freeze, but it

is unclear how and when the hiring of ALJs by SSA will be reopened.**

39 GAO REPORT—DISAPPOINTING RESULTS, supra note 10 at 21.
O1d.

“1d. at 22.

“21d.

“d.

44 On February 20, 2003, the Court of Appeals for the Federal Circuit reversed a decision by the Merit Systems

Protection Board in which the Board concluded that the scoring formula used by the Office of Personnel

Management (OPM) in 1996 to evaluate candidates for the position of ALJviolated OPM’sregulations and the
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SSA aso introduced atemporary initiative in fiscal year 1995 to reduce OHA’ s backlog
of appealed cases, known as the Senior Attorney Program. Under this program, which was
phased out in 2000, selected attorneys reviewed pending claimsin order to identify those casesin
which the evidence already in the case file supported a fully favorable decision. Senior
Attorneys had the authority to approve those claims without ALJ involvement.  During its
existence, the program succeeded in reducing the backlog of pending disability cases at the
hearing level by issuing some 200,000 hearing-level decisions. However, GAO reported that
studies differed on the accuracy and quality of Senior Attorney decisions.*® Moreover, SSA
management has expressed concern that the Senior Attorney program was a poor allocation of
resources as it diverted attorneys from processing more difficult cases in order to process the
easier cases.*® One interviewee acknowledged that the program moved cases but raised
guestions about the quality of the determinations, suggesting that some senior attorneys approved
guestionable cases to justify their role. Another said the quality was variable but that in his
experience senior attorneys failed to develop the cases they did not approve as they were
supposed to do.

On the other hand, the National Treasury Employees Union has advocated a retention and

expansion of the Senior Attorney Program. It argues that:

Veterans' Preference Act, because it gave too much weight to veterans preference. The MSPB Chief Administrative
Law Judgeinitial decision in Azdell v. OPM, Docket No. DC-300A -97-0368-N-1, which ordered OPM to
discontinue use of its 1996 scoring formulafor the ALJ examination, led OPM on April 22, 1999 to suspend the
ALJexamination and stop processing all pending ALJ applications. On October 20, 2000, in response to cross-
appeals, the Board ordered OPM to “reconstruct the ALJ registers and all certificates of eligibles that were issued
while the 1996 scoring formulawasin effect.” Azdell v. Office of Pers. Mgmt., 87 M.S.P.R. 133 61 (2000),
reconsideration denied, 89 M.S.P.R. 88 (2001). Thisisthe decision that was reversed by the Court of Appealsfor
the Federal Circuit in Meeker v. Merit Sys. Prot. Bd., 319 F.3d 1368 (Fed. Cir. 2003.).

5 GAO REPORT—DISAPPOINTING RESULTS, supra note 10 at 23.
4 |d. at 23-4.
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[1]t is unreasonable to expect an Administrative Law Judge to produce more than
500 dispositions in a year if an acceptable level of quality isto be maintained. If
ALJs are the only decision-makers, unless the Agency is prepared to accept a
much greater number of ALJs than currently are employed, the simple arithmetic
mandates an ever increasing backlog and skyrocketing processing times. The
solution is more decision makers.*’

It argued that the Senior Attorney program was a “resounding success,”

noting the
following statistics and conclusion:

Senior Attorneys issued approximately 220,000 decisions during the course of the

Program. The average processing time for Senior Attorney decisions was

approximately 105 days. During its pendency the OHA backlog fell from over

550,000 to as low as 311,000 at the end of FY 1999. The correlation is obvious.*

According to the NTEU, In July 1998 the Senior Attorney Program was significantly
downsized with approximately one-half of the senior attorneys returned to the GS-12 attorney
adviser position: “Unfortunately, the number of Senior Attorneys was not increased which led to
asignificant decline in the Program’s productivity. This decrease in productivity led to the rise
in unpulled cases and the beginning of the increase in the backlog and average processing time.”
... Had the Senior Attorney Program not been downsized, and then eliminated, there would be
about 90,000 fewer cases waiting to be “pulled.”*®

The NTEU also rebutted the criticisms relating to decisional accuracy, and claimed that

the Senior Attorneys were “experienced OHA Attorney Advisors who have many years

experience dealing with the intricacies of the legal- medical aspects of the Social Security

47 Statement of James A. Hill, President, Chapter 24, National Treasury Employees Union, Raleigh, North Carolina,
and Attorney-Advisor, Office of Hearings and Appeals, Social Security Administration, Before the Subcommittee
on Social Security, House Committee on Ways and Means, Hearing on Social Security Disability Programs’
Challenges and Opportunities 4-5, (June 20, 2002) available at http://waysandmeans.house.gov/socsec/107cong/6-
20-02/6-20hill.htm.

“81d. at 6.
“91d. at 5.
*|d. at 5-6.
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disability program.”®* The National Organization of Social Security Claimants Representatives
(NOSSCR) expressed support for reinstating the Senior Attorney Program in a recent position
paper on improving the disability determination process, noting that the program “was well
received by claimants’ advocates because it presented an opportunity to present a case and obtain
afavorable result efficiently and promptly.”>? In that paper, NOSSCR observed more generally:
We support reinstating senior attorney authority to issue decisions in cases that do not require a
hearing and expanding ways that they can assist ALJs. For instance, they also can provide a
point person for representatives to contact for narrowing the issues, pointing out complicated
issues, or holding prehearing conferences.®?

More recently, the SSA has taken additional steps to reduce backlogs and to streamline
the hearings process, subject to negotiation with union officials. These include creating alaw
clerk position for ALJs, allowing ALJs to issue decisions from the bench immediately after a

hearing, and including them in the early screening of cases for immediate allowances.>*

I11. Disability Deter mination Process
In order to understand fully the issues addressed in this report, some background on the
Social Security Act’s disability standard and the Social Security Administration’s process for

adjudicating disability claims and appealsis needed. This part begins with a brief analysis of the

511d. at 6.

%2 National Organization of Social Security Claimants Representatives, Position Paper: Improving the Disability
Determination Process While Protecting Claimants' Rights 6-7 (Nov. 2002) (available at
http://www.nosscr.org/dibpaper.html).

S31d. at 7.

>4 Statement of the Hon. Jo Anne B. Barnhart, Commissioner, Social Security Administration, Before the
Subcommittee on Social Security, House Committee on Ways and Means, Hearing on Challenges Facing the New
Commissioner of Social Security, May 2, 2002, available at http://waysandmeans.house.gov/socsec/107cong/5-2-
02/5-2barn.htm (reporting on these modificationsto HPI).
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statutory disability standard, including a description of how the Socia Security Administration
implements that standard, and then describes disability claim processing and the administrative
appedls process in some detail. [Readers knowledgeable about the SSA process may skip ahead
to Part IV ]
A. The Statutory Disability Standard

The Socia Security Act defines disability for purposes of DI and SSI claims as the
“inability to engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death or which has lasted or
can be expected to last for a continuous period of not less than 12 months.”>® The disability
standard for SSI claims has dightly different introductory language, so that the standard is
phrased in terms of an individual who is “unable to engage in any substantial gainful activity.”>®
However, the substance of the two standards is the same and they are interpreted consistently as
being essentially identical.®” This standard has three separate components: a severity
requirement (the “inability to engage in any substantial gainful activity”); an origin requirement
(the disability must be based on a“medically determinable physical or mental impairment”); and

a duration requirement (qualifying impairment must last at least one year or be expected to result

%5 42 U.S.C. § 423(d)(1)(A) (2000).

%% 1d.§ 1382c(a)(3)(A). Thereisadifferent disability standard in the SSI program for children under the age of 18
that is not discussed separately in thisreport. Originally, the standard was *any medically determinable physical or
mental impairment of comparable severity [to that of a disabled adult].” See 42 U.S.C. § 1382c (3)(A)(1974). In
1996, following controversial litigation that culminated in Sullivan v. Zebley, 493 U.S. 521, 532 (1990) and equally
controversial regulations implementing the Court’s decision in Zebley, Congress amended the standard to its current
language: “[a]n individual under the age of 18 shall be considered disabled . . . if that individual has amedically
determinable physical or mental impairment, which results in marked and severe functional limitations.” 42 U.S.C. §
1382c(a)(3)(C)(i) (2000).

5" See, e.g., Bowen v. Yuckert, 482 U.S. 137, 140 (1987) (stating that both titles of the Social Security Act define
“disability” astheinability to engage in substantial gainful activity); Perezv. Chater, 77 F.3d 41, 46 (2d Cir. 1996).
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in death). Each of these requirements must be met; for example, a short-term disability, no
matter how severe, is not sufficient to establish eigibility under the Act.

The severity requirement is defined further, so that an individual is disabled “only if his
physical or mental impairment or impairments are of such severity that he is not only unable to
do his previous work but cannot, considering his age, education, and work experience, engage in
any other kind of substantial gainful work which exists in the national economy.”® In other
words, the inability to perform work that one has done in the past is not sufficient; a claimant
must be unable to do any other work in the national economy, taking into account his or her age,
education, and prior work experience. Moreover, the issue is not the claimant’s ability to obtain
employment, so long as there are jobs in the national ecoromy that he or she can perform. As
stated in the Act, the ability to perform substantial gainful activity is to be determined
“regardless of whether such work exists in the immediate area in which [the claimant] lives, or
159

whether a specific job vacancy exists. . ., or whether [the claimant] would be hired.

1. “Seguential Evaluation Process”

SSA uses afive-step “sequential evaluation process’ to determine if aclaimant is
disabled.®® This evaluation processis used for al DI claims, and for al adult claims under the
SSI program. A somewhat different process—effectively, atruncated version of the regular

process—is used for claims by children for SSI benefits.®*

%8 42 U.S.C. §8 423(d)(2)(A), 1382c(a)(3)(B) (2000).

%9 1d. The phrase “work which existsin the national economy” is defined further as “work which exists in significant
numbers either in the region where [the claimant] lives or in several regions of the country.” Id.

6020 C.F.R. §8§ 404.1520, 416.920 (2002). Earlier regulations had used the term “sequential evaluation process’ to
describe this procedure and that term is still widely used.

61 See 20 C.F.R. § 416.926a (2002). The disability standard for children under the age of 18, agroup eligible for
disability benefits uniquely thorough the SSI program, is substantively different aswell. 42 U.S.C. § 1382c(a)(3)(C)(i)
(2000). Although thisdifferenceis highly significant relative to the ultimate decision on eligibility, the same basic
disability determination processisfollowed and therefore child’s SSI claimswill not be discussed separately here.
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The sequential evaluation process is used throughout the administrative process,
including appeals, and is fully accepted by the courts as the framework for analysis of a Social
Security disability claim.®? It is designed to test a claimant’s evidence of disability at different
levels, each of which raise different factual and legal issues relative to a finding of disability.
The process operates somewhat like a flow chart; at each level, depending on the facts, the claim
is either resolved (depending on the level, either with a finding that the claimant is disabled or
that the claimant is not disabled), or, if that finding cannot be made, then the process continues to
the next step. For evaluations that reach the fifth and final level, the process dictates, again,
depending on the facts, a conclusion whether the claimant is disabled or rot.

In effect, the sequential evaluation process asks a series of questions. The first question
is whether the claimant is performing substantial gainful activity. If so, the claimant is
considered not disabled, regardless of his or her medical condition, and the process ends.®® If the
claimant is not currently engaging in substantial gainful activity, the process moves to the second
guestion, which is whether the claimant has a “severe’ impairment that significantly limits his or
her ability to performwork. If not, the claimant is considered not disabled and the process ends

there.%% If the claimant does have a severe impairment, the evaluation process continues on to a

62 As one court stated, “[i]t isimportant for the [administrative law judge] to follow the orderly framework set out in
the [sequential evaluation regulations] to ensure uniformity and regularity in outcome as well asfairnessto the
claimant™). Mitchell v. Schweiker, 551 F. Supp. 1084, 1087-88 (W.D. Mo. 1982).

53 20 C.F.R. §§ 404.1520(b), 416.920(b) (2002) (“If you are working and the work you are doing is substantial
gainful activity, we will find that you are not disabled regardless of your medical condition or your age, education,
and work experience”).

6420 C.F.R. §§ 404.1520(c), 416.920(c) (2002) (“If you do not have any impairment or combination of impairments
which significantly limits your physical or mental ability to do basic work activities, we will find that you do not
have a severeimpairment and are, therefore, not disabled”). A denial at Step 2 iswarranted only for claimants “with
slight abnormalities that do not significantly limit any ‘basic work activity.”” See Bowen v. Yuckert, 482 U.S. 137,
158 (1987) (O’ Connor, J. concurring) (citing Soc. Sec. Ruling 85-28 (1985)). See also Chevalier v. Shalala, 874 F.
Supp. 2, 5 (D.D.C. 1994) (citing same language and upholding denial of benefits for failure to show a severe
impairment).

22



third question, which asks whether the claimant’s medical condition meets or equals the
requirements of SSA’s Listing of Impairments. If so, the claimant is considered disabled and the
process stops.®® If the claimant’s impairment does not meet the requirements of the Listing, the
claim continues to a fourth question, which asks a medical- vocational question: is the claimant
prevented from performing his or her past relevant work. 1If not, the claimant is considered not
disabled and, once again, the process stops.®® If the claimant is prevented from performing past
relevant work, the process reaches the final question, which addresses the ultimate medical-
vocational standard for disability benefits: considering the claimant’s age, education, and prior
work experience, can he or she perform other substantial gainful work that exists in significant
numbers in the national economy. If such other work exists, the claimant is not disabled; if such
work does not exist, then he or sheis disabled.®’

Generally, claimants have the burden of proof on the issue of disability.®® However, neither
the Social Security Act nor the Social Security regulations specify how the claimant’s burden operates

in the context of the sequential evaluation process. Nonetheless, case law makes it clear that upon

6520 C.F.R. §§ 404.1520(d), 416.920(d) (2002) (“If you have an impairment(s) which meets the duration
requirement and is listed in [the Listing of Impairments] or is equal to alisted impairment(s), we will find you
disabled without considering your age, education, and work experience”). For a discussion of the Listing of
Impairments and the concept of “medical equivalence” to alisted impairment, see note 67, infra.

%20 C.F.R. §8§ 404.1520(e), 416.920(€) (2002) (“If we cannot make a decision based on your current work activity
or on medical facts alone, and you have a severe impairment(s), we then review your residual functional capacity
and the physical and mental demands of the work you have done in the past. If you can still do thiskind of work,
we will find that you are not disabled”.)

6720 C.F.R. §8 404.1520(f)(1), 416.920(f)(1) (2002) (“If you cannot do any work you have done in the past because
you have a severeimpairment(s), we will consider your residual functional capacity and your age, education, and
past work experience to see if you can do other work. If you cannot, we will find you disabled”.) A different ruleis
applied at this step for claimants who did only “arduous unskilled physical labor” for 35 years or more and with only
a“marginal” education. 20 C.F.R. 88 404.1520(f)(2), 416.920(f)(2). Seealso 20 C.F.R. §8 404.1562, 416.962.

%8 See 20 C.F.R. §§ 404.1512(a), 416.912(a) (2002); see also 42 U.S.C. § 423(d)(5)(A) (2000) (“An individual shall
not be considered to be under a disability unless he furnishes such medical and other evidence of the existence
thereof as the Commissioner of Social Security may require”.)
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proof by a claimant that he or she cannot perform prior work, the burden shifts to SSA to prove that
the claimant can perform other work available in the national economy. ®°

The first two steps are designed to identify the most obvious denials. claimants who are
working and therefore are, by definition, not “unable to perform substantial gainful activity” (Step 1)
and those with no impairments that significantly restrict their capacity to work (Step 2). The third
step is designed to simplify decisionmaking for the most obvioudly eligible claimants: those with
impairments that match (or equal) the strict criteria set forth in the Listing of Impairments (Step 3).”°
The last two steps take on the closer cases—those that cannot be resolved through the first three
steps—and address the more complex medical- vocational aspects of the disability standard. Step4is
still relatively focused; claimants who can perform jobs that they held in the past—jobsthat, by
definition, they are within their vocational competence—are denied benefits on that ground. Only at
Step 5 does the process deal with the opentended, ultimate question of whether the claimant can
perform any jobs at al, given his or her age, education, and work experience.

For claims that reach Steps 4 and 5, the claimant is assigned aresidual functional capacity
(often referred to as RFC), which represents the level of work, if any, the claimant has the capacity to

perform.” Then, SSA decides whether, given the claimant’s RFC, he or she can perform prior

%9 See, e.g., Bowen v. Yuckert, 482 U.S. 137, 146-48 (1987).

0 The Listing sets out physical and mental impairments that are “ severe enough to prevent a person from doing any
gainful activity.” 20 C.F.R. 88 404.1525(a), 416.925(a) (2002). The claimant has the burden of proof in providing the
medical findings necessary to show that his or her impairment meetsalisting. 20 C.F.R. 88 404.1512(a), 416.912(a)
(2002). In order to show that an impairment (or combination of impairments) equal the requirements of the Listing, a
claimant must present “medical findings. . . at least equal in severity and duration to the listed findings.” 20 C.F.R. 8§
404.1526(a), 416.926(a) (2002). For arecent discussion of the Administration’ sposition on medical equivalence, see
Soc. Sec. Ruling 96-6p (1996).

" A claimant’s RFC is based on his or her physical and mental limitations and measures how they affect the claimant’s
ability to work; it isan evaluation of “what [the claimant] can still do despite [those] limitations.” 20 C.F.R. 88
404.1545(a), 416.945(a) (2002). There are five levels of RFC: sedentary, light, medium, heavy, and very heavy work.
See 20 C.F.R. 88 404.1567, 416.967 (2002). For arecent discussion of the Administration’s view on Residual
Functional Capacity assessments, see Soc. Sec. Ruling 96-8p (1996).
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relevant work and, if not, whether, considering in addition his or her age, education, and prior work
experience, a significant number of jobs exist in the national economy that the claimant can perform.

2. The Medical-Vocational “Grid’ Rules

Many claims are resolved at Step 5 through the use of a specia set of rules and tables,
known as the Medical- Vocational Guidelines.”? The heart of the Guidelines are the so-called
“grids,” which consist of three tables.”® Based on data from various government publications, ™
each table has a set of “rules’ consisting of three columns that account for a claimant’s age,
education, and previous work experience, and a fourth column that directs a decision of disabled
or not disabled. Thus, provided a claimant’s vocational factors and residual functional capacity
coincide with all of the criteria of a particular rule, that rule directs a conclusion that the claimant
isor isnot disabled. For example, if aclaimant is limited to light work, is closely approaching
advanced age (defined as between the ages of 50 and 54), is illiterate, and has either no previous
work experience or previous work experience limited to unskilled labor, the grids would direct a
finding that the claimant is disabled.” On the other hand, if that same claimant were at least

literate, then the grids would direct a finding that the claimant is not disabled. "

2 See 20 C.F.R. Part 404 Subpart P Appx 2.

3 A claimant’ s residual functional capacity determines which table of the Medical-Vocational Guidelinesisto be
used: Table 1 appliesto individuals whose residual functional capacity limits them to sedentary work; Table 2 to
those limited to light work; and Table 3 to those limited to medium work. No tables exist for individuals still ableto
perform heavy or very heavy work because the Guidelines state, in effect, that regardless of their age, education, or
work experience, sufficient jobs exist in the national economy for such individualsto pursue substantial gainful
activity. See 20 C.F.R. Part 404 Subpart P Appx 2 §§ 201.00, 202.00, 203.00, 204.00 (2002). On the other hand, if
itisfound that anindividual is unableto perform work at even a sedentary level, he or she will be assumed to be
disabled, absent specific evidence to the contrary.

"4 These include, most notably, the DICTIONARY OF OCCUPATIONAL TITLES and the OCCUPATION
OUTLOOK HANDBOOK, both published by the Department of Labor. See 20 C.F.R. Part 404 Subpart P Appx 2 §
200.00(b) (2002).

S1d. § 202.09.
% 1d. § 202.10.
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The Supreme Court upheld the Guidelines in 1983 as valid rules for determining
disability.”” The Court made it clear, however, that the Guidelines' grids can be used to
determine disability only where the claimant’s particular circumstances match each of the
component parts of the particular rule.”® When aclaimant’s RFC or relevant vocational factors
are different from those reflected in a particular grid rule, the Guidelines cannot be used to meet
the Administration’s burden of proof.” In such cases, there must be proof that specific jobs exist
in significant numbers in the national economy that the claimant can perform, given his or her
impairments, age, education, and prior 